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THIS MArrJ:R i. hefore the Coun or, PJain)iff BellSouth Telecornmunic;"ions, Inc. ~s

('OB:e IlSculh") M"lion for Tempom)' Restraining Order and ~r'eliminary Injunction, [fi\e'doc.,
, . '

J0], and Memo:.ndum in Suppon,bot); flied Aurmt':'. 2005. Also ~m August 2, 2005, ibis

'rOUl:1 e~M1ed an Order £Ianting Beli,South'S Motic·;) fN a Tempor~ry Restr.ining Ord~r and'

smiJlg i h, Hing fOJ this matter which wo. hold 011 P, ufuSt' JJ, 2005 at 2:00 p.~.. While the

, l'onh ('",olin.l'tiliti•• ('.o(nmissiol1· (the "Co~mis.ion") and the Commissioners (colleqively

rtfene'c 10 as "Dtfrnc.r.l,")ntme<'l above did nN fiJ,~.a "'rinen Response to the Motion for

..... Prelim;"",); lnjuneticn, defense counsel for ~Ihdid .(Iend the hearing, although only in her

--,



c~p"riry as c,oensel te the C~nlmi.'~ien •.rs.l Having heard and considered lbe arguments of

,BcJl~outh 2nd the Commissioners. this mailer is ripe for ruling by the Court. For the reasons

~tated below, th. Coun hereby GRANTS BellSouth'sMotion for Preliminary Injunction.

','J. r ACTUAL AND PROCEDURAL lllSTORY

niis case is centered around lhe imeT]Jretation of several provisions of the

Telecommunications Act cof 19% (lbe "Acl"). In lhe spirit of fostering competition, lhe Act

inlp~ses several requitements on incumbent local exchange carner; ("ILE.Cs"), like B~IlS'outh, to

m.F e their retail, te )et'omrnunications services available to competing loc.) providers {"CLPs") at

discounted wholesale ,.tes. S.e 471.15:C. ~ 25 I (c)(4)(A)., Pursuant to 4711.S.C. § 252(d)(3),

Staie comrr.ii:sions detmoin. the wholesale rates on the basis of the lLEC's retail rates,

,'};clucing alOY poni"n altiibutable to mar~'eting, among other rJJiu£s. In practical tem,s;it is bo,li

lbe Commission and lhe market which set'the wholesale rates available 10 CLPs. ILEC's propose

a "'holesale rale bearing 'in mind ",hal'lhe milrk~t will toJerate,1;>ut before they can sell these

tekcommuriicaljon~ servicrs, tbe Commission 1iJu.<t ~pprov~ the iate~.

As expl~ji,'d above, mon)' factors influ.ence the value of the whoksale rales. And, as
. . :'" .

would b. e~pectec, rlJe FeQe,"l Communications C'om!J1ission ("FCC") has weigbe{l in orillie
o ". •

i"ue ofwh.t shnulc be cN"idered ",he,n "'aluing wholesale rates. Specil)cally, and of,

importance 1C Ihe cutcome c.f this' ma,';er, the Fc;.C has found that, j,romoti~nal offerings thai are

in <ffeet,for olole than nineiy df.'Yf essentially become lhe retail raldrom ""hich llie wholesale

rate is d<termin,d, In till, M"uerojlmplemf:ntotion ojIh, Local Competition Provisions in ,he,

D(fcr.~1: (''''tlr.~d Wllt'd on Iht' tl:("cr~ th.,l !-hc 'wo:Jl ~1l1y 8YPle'sriog."jn heT ('''''pacity 8$ ('ounsello the
rotr.mi~"j(lncrl\. ~('C'av.H the ""orUI Cllfolir....\:llilitiu Ccmmifsion !ltd;s 10 h2l\'( this _clion dismissed lS~ainsl it
with{lut mllkinf; fln appearancl!dn lhe m;'llcr. . .
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Tdfco,""",n;"Ci;,ion, 04<:1 of1Y!'t:, (CC DodE! S6·~f): First Report and Order, FCC No, 96-325,

I I FCC Red I~~S9 (reI. August f, 199~), '; S4f, This paim is further clarified through the

negative imFlic'tion M 4/ C.F.R. g5J.613(2)(J),'which states that "promoiions"Jasting less th"'l

.' ,

ninery d~y~ are not ~on~jdered when deteimining the wholesale rate.

The disputE between BellSouth and the Defendants arc)!'e when the Defendants issued a

Decembu ,~, 2004 Order Ruling on Motion REgarding Promotions and a June 3, 2005 Order
'. ,

Clarifying Rtlling on Promotions and DEn~';ng Moti<:'ns for Reconsideration and Stay,
. . . . .

, ,

(c,cllective!)' th~ "Re>hJe Orde,,';' The Res.1< Olders found thol incentives, such- as gift cards, .

tha 61t. in rffrC't fOI more ltJe.n Tlir,t'ty days "&Te in fi':Cl promoti.on&l offen: Fubject"to the FCC's

rults '~m promclicj;: ..~· Oii t)Je other hand;BdlS<:'u;h aigu~din era! argument that gift cards and

('.th~T ~U('il Q.j"('&V:fY~ ~re not le-le('.o~m~nic21io~:" !-en"i( f'~. and &5 suc~ are not regulated by tr.e·

Act,

Moresl'e.ciflcoliy, BellSouth ~i\e'lo the F(C'.~ definition 6i"pro~otions" to make the

'eJ£~~~eJ.1~·;h·Zt ilf:1b~ ~uch t~ gi"ft c~rd.s·2re in f~~ ~~·~rJ...(,.l;·ng jnc~n~i~es;'~hiCh ~re.·sp~.cj~cany

ty.dl!ded fromihr \'ahloiio~~f~'hoiesaJ~ratrs hy 47 l'.S,C.S 2~2(d)(3). (ph Meln. at 11.)

T)le 'FCC h., drfin~d '.'promc.,tiC'I1."1O indoor "price cjscaur~ls from standard offer'in~s that vd11

.J~Ii}air. ~':~i.icblf fo~ Iff·ale at w~nieszJe rEl-e~1 i.c".leinpo~·ary price d~scounts"'~ In ~he Matter of
. ',-

Doc,kei !'<'o. 96-~f); First Rtpotl 8lld 'Ofqer, F<:,C' 1'<:" ~(·:~5, II FCC ReD 15499, (reI. Aug. 8, .,

1996i, c,: 948.

, Pu),u.ntlo ~7 'L'-'.C. ~c52(e)i6), BelJ~otitli has br\1ughi the matter to this Coui1to



At l)j, nare in Ihe proc"f{lir.p, BfllSouth ~.eks ~ PrEliminar)' lnjunction prohibiling the

Dffen~.n1s from enforc;"£ 1]1"0'" pTC'y;~ions of the R"ale Orders which would require lLEes to

tf.!ke inlo c.on~jdeletjon. thf:' \"Dlut r..f £ift caJ ds and other gjvea\'n~ys in the same manner that rale.

~jscour~lS \\;JJich I~~t fC'T longer tJ-;2n ninety df.ys are considered when arriving ~t the wholes~Je

rate for telecommunications sen'ices for CLPs.

n. DISCUSSION

Tbt "b.JbDce C'f h>'cships" le,1 is use.c to deterniine the propriety ofl'reiiminary

injunctive relief. Eladrvf.iiJ.r FurniTUre Co. v. S~i1iiMfg. Co., ~·50 F.2d J89. 196 (4th CiT.

;$77;. This ti'st weigbs tbe fcllcwin£ four f~cto".: (I) the likelihood cfim.parable harm tothe

I'J~intiffif tb, f" limir,~ry jJljunrti~r. is. deniec; (2) the likeli~ood Of harm io the def..ndams if the

requ"ted reli' f i> pamf"\i:') the IihlilloOG'tl,;,t I'ldntitTwill suc,ceed Cll lhe meritS: and (~)·the

pul:lidnteres1. }d.. Furth.•r, the pJain'iffbear5 the. bUl den ofestablisbing that each cftpe f~ur

95i F.2d ~02, 812 (4th CiT. 1992),'. . . .
. .

A. Jrr'l;s,r~bl( H'nn t',l PellSouthin the Abs.nc~of. I'r<1imi.nary Injun'lion

.T1Je questicn d iTTfl'~r>tk b~nn 10 llie pJ~imjffis.the firsl· faclor 10 be considered in a

r.'oti"JJ fci prrlimir.>'T} hi.iunf';',n. Jd. If.!'I>.inuff caDnot establisJJ th~, irreparable haJ;fl1 is·. . '. . . . ,

Iihl)' 10 OCcur in the alosrn~e ofa pTf.limin>:ry injuncli<>n, that f.ilur. alone is sufficjent·to cellY

. injunCliv. rrlkf. M"nr.i1;g 1". Hunt, ] J9 F.3d 254, 261" (~ih Cir. J997). "More.o\'er,"the required·

·i.rre~Table l;anr~' mU~l be. "neither lemole nor ;;pecl1lative" b~t actual and imminent. m Direx,
.",. "

.~~~ f.~d ~t ~·12 (quoting Tuc~er Anthony Rl:'aJtY·,Corp. Y. S("hi~~il1it"r~ ~f8 F.2d 969; ~75 tid ·Cir.

1~r~;). Hewf''''.", ihe hlEnce 'iF' iIi. i~\'oJ' offindjll~ jTT"paJab]~ harm· io.plaintiff, there is a
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Je~ser n...ct for pJ,imifflo embli;h likelihocod of fuccesS or. the merils. Rum Creek Coal Sales.

Inc. l'. Cap£rlon, 926 F.2d353, 3':9 (41h Cir. 1991).

In Ihe ir.~t;;n1 ca;'·, &IIS0Ulh bas ",u,CIisbec' 11;.1 it.will suffer aClual, imminent, .and

inepar,Ue; hsrm iflhe Coun does not enter IhE reqUEsted preliminary injunction. BellSotith

'lfpreff];led \0 Ihe Court fr,st impl<:rnenl&lion of the Resale OrMrs would require them 10 creale

significant cbanges in their morh.ling mucrure. The marke.lin£ effons in NOM Carolina would

. t-e can jed oul in' sUbs,amjsl!y differe~l manner Iban effons in olher siaks where BellSOUlh

does t·usin., S. Putting as ide Ihe lal fE financial hUlden of Ibis effon, .the las.ling impacllhallhis··

iv:o-tiered mal~eljr.£ could baw on customer k}'aJ')' snd Bell~oUlh'sgoodwiIJ i~ North. Carolina

,.nn~1 be understate.d. A '~ortj, Carolina c'''tomET \'i~itjng Ge<:>r~ia would understandably

f:e.cQine.l'&lhf'J. ci~£rllm1ed 10 Jearn tt.&t the same hfflefits were hot offered to him ~~ were ofi'ued"

te BeIlS<iuth· cU>lomers in Georgia."

.Funher, Ib.,e ":'ould 'be .tr,e same I,m of cusiemer loyalty'when Nortb Carolina ~esJdents

learn Ib.1 rnany "f ibe'C LPF arc able to effei mU'b. beller incentive; than B~JS~Ulh: Cri~lorrier

ky': II)' iF notlr,. lype ."fI'F' thai ,aT, be rilade:wt,f Ie ",ilb' acoun order at the e~d <if;' lawsuit.
"

AddiJionallY,Ib'e.'f is Ih< dire"l financial 1o,'. ""r.kr. wiB ocrur if the wholesale lates are sUddenly. . . .'

derrea.ed 10 ,;mpJ.l' wi:h theRes~k O~der>. The bflJeftciaries Oflhis decrease, ih. CLPs, are

not e\'en a pany to this aClion.

In .Hl~: jf ll,t: Coun: doC'! )~Ol ~nleT a prE'lim~hary injunction, Defendants~ ruling will result"

in irreparahre bami 10 BeJISi:lUth.
. .

1'-. ·UI:.:)ih"lOC of .lhrm to DeftniJanl~ if pr.li~ilJary l~j~netion is Gt~ntfd .

Tile Courl fin~, Ihat jfli" Re,.le 'Ordefs '" inlpkmented,lhe ham; 10 BellSomh
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.; :
",- "

~en;;.in!y olltweigh~ any hum te DffenGant~. In f"~t, (he Defendants wete una!::Je to name any
I

tann It,atthel' wouJd incu, a~ a ,e~uJt (If a P,diminaJ)' Injunction. Defendams pointed out that

lhe fou,lh fa~tOJ, the put·lic interest, ~hould be c.onsidered in this ~Iep as well due to ·the fact thaI

Defencants represent the public int",e,1. Howe'''; Ihe,e is no dea' argumenl thallhe public

inle,eSl wouJd nol be toe" se"ed by lOr"ntilig this pie Jiminery InjUr!clion.. The CoUrt bas not been

con,·:inced thanhe ~e>aJe Oldrr~will actualll'p,omote con;pelition. Atthi;poinl.in.the

f.'Oi::~e~ings,there appe.f.rs to.be ~·\·2Jid a,~mentthat tbe Resale Orders are aemally going to

hiilde, competition in Nonh CartJir,a.. Jt is preci,ely Ihe intent ~fthe Aot ·t6 foster competilion.

for Ihe pUblic good.

. Theref"',e, the likeJihooc} cfhann ui BdlSouth if the ·injunction is not granted.. "... . - .

.. injunetion .

C: Ee.IISiHllh's Lil,.tlihoot! ·~f 5'uc<~.s Oil iJie.~1eriis of jts:·C/aims. .' . .' .~ . -'. '. .

Since the.cOlin finds ihM p~m;oilth ;"'ould sUffe' :In'-plliabie fiamdil Ihe abmlc~.ofa. . . .. '. .,".. . . '.:'

preliminaJ); injunclJon,theC.(>url wjll not ';jsi'1~Si~ dOi.ilw~;lher :adJs~uth Ji~i a likeliho~d of. . ~ . . . .... .

(c'r.vinc.ed the'Court IhH this n'ovel j~sue of law merftsfurther.revjew.

ri·. Pu blic Interest

As dimlssed .bo'·',. the COUrl funhet find'. th.i ¢e public injeresl is served by the ..,

;~."ance ofth. re.qu.~I.':l..jrijunttj"r.. The imparl oflh~ Re..le Orders would re~ult in North

\HC'1i~a r("sjdftnt~ be-ing tit"'-Btfd differenTly the.n ~i:mj]al1y fitualed residents ofother" siale~ .

. through the interPretation of a fe·deral Jaw.
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1'1 condu~ion, the CoUrt finds that the enlry of a preliminary injunction is necessary to

proteCl BellSoutlJ f,om.•clUaJ, imminent and irreparal:.1< hann, Such harm to IlelJSouth'

~igniflC"mlyoutweighs any h.nn that Deferidam' ml.y incur as "result of the entry of the

injunction,

l:, RUle 6~(c} of lh" Ftderal Rults of Civil.Procedure

The Federal Rule' nfC'ivil Procedure stale that "[n]o , , "preliminary injunctiol1 shall

issue '''Upl UpC>JJ lfie givin£ of secIJrity'hy Ihe ~ppJic"nt, ill such sum the court deems prop~r, for

lhe paYJ))enl of such c-o,ts and dami.es .s ;']OJ' bc incuned or' ,uffered 1:>y any party who js found

Ie have been wrongfully enjoined or restrained" Fed, R, (,iv. P. 65{r). As noted in Rule 65, the

·2~OU~t cifOOnd is \"i\hi~ ;he di~crelionof the COUrl, A1QI}'lalld Dept, ;/Human.Resources v,

L',$, D.pt. cfllg"iL.,.It,/~·, ':''it r:2d 14C~ 1403 (~1l: CiL J9S:.'), The Counhere finds lbat a bond

C'f~ J00 is Hlfliriem to cove' Defend2m's (ost, or da;llages should it later be deteffiliried:UJet

D~·f..n4ant was \VrO!lgfulJy ~njoilled, : .
. ."

IT IS Tln:i<:£rOR't: ORDI:R~D th"PI.il;tiff~Mo,tii:lll for Prelimin..,.y lnjunctio~ is

herd'.)' GRANTI;I>, Pendinr. tnil on the menlf; DefeDdani~ are .enjoined arid res)rained nom

. enforcing C.onelu~kr,!'In, 5. cf.l.he Commi~~iol,'s DecernbCl :2,.2004 Order Ruling on Motion

~e'£i"din£ Prom"(i,,r,~, ill II,; Malu·; 0/lmplem~:,i""ionu/Ses,'i"n Law 2003-flJ. Sellale Sill 1514

TiIl"d- "All AN 10 Clm·ifj' IJir law Regarding Comp.lili1-e and Deregulaled Ojfrrings of ,
, "

Co'nc:111~ioi". rerEldin.· Re%k Obligations and OIlE, Time Gift Promotions in its June 3, 2005' '

Older Clarifying RuJir,g C'll Plc,mNiolls "nd Denyi,,/;' ~,1Njons':rC'T neconsidcralion and Stay,]". . - . . .

Ihc Maller ojlrnple,,;..,;lctivn o,lSi'~sioll Law 200J-H•. Senalf Bil/814 Tilled "All Act 10 ClarifY. .

7



• •. ,

no Law Regarding Compoitiw? and Deregulated OffirillEs a/Telecammunications Sen'ices,"

Docket No. P-IOO, Sub-72b (pp. 5-7, therein).

IT IS. FURTHER ORDJ:RJ:D that BeJlSQuth sball post a bond of$100.00.
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..

Signee: August ]2,2005

£L·~J1/L
.''Ii •. ' .. .. , ..... -- .. --.

. Ill-
Grahnm C. Mullen ,\~ .

. Ch;efUnited States District Judge. ~voi>l .
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Case 3:05-cv-00345 Document 67 Filed 05/15/2006 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DMSION
3:05CV345-MU

BELLSOUTH TELECOMMUNICATIONS, )
INC., )

)
Plaintiff, )

)
n )

)
JO ANNE SANFORD, Chairman; ROBERT K. )
KOGER, Commissioner; ROBERT V. OWENS, )
JR., Commissioner; SAM J. ERVIN, IV, )
Commissioner; LORINZO L. JOYNER, )
Commissioner; JAMES Y. KERR, II, )
Commissioner; and HOWARD N. LEE, )
Commissioner (in their official capacities as )
Commissioners of the North Carolina Utilities )
Commission), )

)
Defendants. )

)

ORDER

This matter is before the court upon cross-motions for summary judgment filed by

PlaintiffBellSouth Telecommunications, Inc. ("BeIlSouth") and the Defendant Commissioners

of the North Carolina Utilities Commission (the "Commissioners''). It appears to the court that

there are no genuine issues ofmaterial fact, and this matter is now ripe for disposition.

BACKGROUND

BellSouth is an incumbent local exchange carrier ("ILEC"). Under the

Telecommunications Act of 1996 (the "Act''), BellSouth, as an ILEC, is required to offer its

telecommunications services to competing local providers ("CLPs") for resale at wholesale rates

established by the North Carolina Utilities Commission (the ''NCUC''). Specifically, the Act



Case 3:05-cv-00345 Document 67 Filed 05/15/2006 Page 2 of 7

requires ILECs to "offer for resale at wholesale rates any telecommunications service that the

carrier provides at retail to subscribers who are not telecommunications carriers." 47 U.S.C. §

25 1(c)(4). Wholesale rates are determined by State commissions "on the basis of retail rates

charged to subscribers for the telecommunications service requested, excluding the portion

thereof attributable to any marketing, billing, collection, and other costs that will be avoided by

the local exchange carrier.'" 47 U.S.C. § 252(d)(3).

The Federal Communications Commission ("FCC") has determined that the Act's resale

obligations extend to promotional price discounts offered on retail communications services.

However, the FCC has expressly limited the scope of the term "promotions" to ''price discounts

from standard offerings that will remain available for resale at wholesale rates, i.e., temporary

price discounts." In the Matter ofImplementation ojthe Local Competition Provisions in the

Telecommunications Act oj1996, (CC Docket No. 96-98); First Report and Order, FCC No. 96-

325,11 FCC Red 15499, (reI. Aug. 8, 1996), '11948 ("First Report and Order''). The FCC further

concluded that "short term promotional prices," which are defined as ''promotions ofup to 90

days," "do not constitute retail rates for the underlying services and are not subject to the

wholesale rate obligation." Id. at '11'11949 & 950. Thus, promotional prices offered for a period of

90 days or less need not be offered to resellers at a wholesale discount, whereas promotional

prices offered for periods greater than 90 days must be offered for resale at the wholesale rate.

BellSouth uses certain marketing incentives in all nine states in which it operates. These

incentives include gift cards or other one-time giveaways that encourage customers to subscribe

'The NCUC has established that CLPs may purchase BellSouth's retail
telecommunications services in North Carolina at a 21.5% wholesale discount less the retail price
for business services and for 17.6% less than the retail price for residential services.

2



Case 3:05-cv-00345 Document 67 Filed 05/15/2006 Page 3 of 7

to BellSouth's telecommunications services. CLPs that compete with BellSouth regularly

employ similar marketing practices. These marketing incentives are redeemable only for

unaffiliated, that is, non-BellSouth, goods or services. Because these types of marketing

incentives originate from unaffiliated companies, BellSouth is unable to track their usage or

redemption rates.

In June of2004, the Public Staffof the NCUC filed a Motion for Order Conceming,

Eligibility for One-Day Notice and ILECs' Obligations to Offer Promotions to Resellers. One of

the issues on which the Public Staff sought guidance was the following: "Ifa [local exchange

carrier] offers a benefit in the form of a check, a coupon for a check, or anything else ofvalue for

more than ninety days to incent subscription or continued subscription to a regulated service, is it

required that the benefit be offered to resellers in addition to the reseller discount?" The Public

Staff took the position that marketing incentives such as gift cards, checks, etc. "effectively"

constitutes a discount on telecommunications services and are subject to resale obligations.

On December 22, 2004, the NCUC issued its Order Ruling on Motion Regarding Promotions

(the "First Resale Order"), holding that marketing incentives "are in fact promotional offers

subject to the FCC's rules on promotion," and that "in order for a gift card type promotion not to

require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in

effect been lowered), such a promotion must be limited to 90 days." While acknowledging that

marketing incentives "are not discount service offerings per se because they do not result in a

reduction of the tariffed retail price charged for the regulated service at the heart of the

offerings," the NCUC nevertheless concluded that a marketing incentive "reduces the

subscriber's cost for the service by the value received in the form of a gift card or other

3



Case 3:05-cv-00345 Document 67 Filed 05/15/2006 Page 4 of 7

giveaway." First Resale Order, p. II. Thus, the NCUC stated, "The tariffed retail rate would, in

essence, no longer exist, as the tariffed price minus the value of the gift card received for

subscribing to the regulated service, i.e., the promotional rate, would become the 'real' retail

rate." rd.

On February 18,2005, BellSouth filed a Motion for Reconsideration or, in the

Alternative, for Clarification, and for a Stay of the Commission's December 22,2004 Order. On

June 3, 2005, the NCUC issued its Order ClarifYing Ruling on Promotions and Denying Motions

for Reconsideration and Stay (the "Second Resale Order"). In this Order, the NCUC held that

marketing incentives have the effect oflowering "the actual, 'real' retail rate." Second Resale

Order, p. 5. The NCUC further required BellSouth to determine "the price lowering impact of

any such 90 day plus promotions on the real tariffor retail list price" and pass the benefit ofsuch

a reduction on to resellers through a wholesale discount on the "lower actual retail price." rd. at

p.6.

BellSouth filed this action on August 2, 2005 seeking declaratory and injunctive relief

with respect to the two Orders of the NCUC, alleging that the Orders violate the Act. BellSouth

also filed a Motion for Preliminary Injunction seeking to enjoin enforcement of those provisions

of the Orders requiring ILECs to take into consideration the value of gift cards and other

giveaways in the same manner that rate discounts which last longer than ninety days are

considered when arriving at the wholesale rate for telecommunications services for CLPs. After

a hearing on August 11,2005, this court granted BellSouth's Motion for Preliminary Injunction.

The parties have now filed their cross-motions for summary judgment.

DISCUSSION

4
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BellSouth alleges that the NCUC's conclusions that BellSouth is required to offer CLPs a

wholesale discount on marketing incentives (or the value thereof) in addition to the wholesale

discount offered on its retail telecommunications services is in violation of the

Telecommunications Act. The court reviews the NCUC's interpretations of the Act de novo.

GTE South, Inc. v. Morrison, 199 F.3d 733, 745 (4th Cir. 1999). However, "[a] 'state agency's

interpretation offederal statutes is not entitled to the deference afforded a federal agency's

interpretation of its own statutes .. .''' rd. (quoting Orthopaedic Hosp. v. Belshe, 103 F.3d 1491,

1495-96 (9th Cir. 1997). The court has carefully reviewed the two Orders of the NCUC, the

arguments ofcounsel, and the pertinent law, and concludes that the Orders of the NCUC are

contrary to and in violation of the Act.

The first rule of statutory construction is that a court must look to the language of the

statute. When examining the language of a statute, the court "must presume that a legislature says

in a statute what it means and means in a statute what it says there." Connecticut Nat'l Bank v.

Germain, 503 U.S. 249, 253-54 (1992). The court may look beyond the express language of the

statute only when the language of the statute is ambiguous or where a literal interpretation would

thwart the purpose of the overall statutory scheme. U.S. v. Tex-Tow, Inc., 589 F.2d 131O, I3I3

(7" Cir. 1978).

Looking to the language of the Act, Congress' intent is plain. Section 251 (c)(4) requires

an ILEC to offer for resale "any telecommunications service" it provides at retail to subscribers

who are not telecommunications carriers. There can be no argument that gift cards, checks,

coupons for checks, and similar types ofmarketing incentives are "telecommunications

services." Indeed, in its First Resale Order, the NCUC conceded that marketing incentives "are

5
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not discount service offerings per se because they do not result in a reduction of the tariffed retail

price charged for the regulated service ...." First Resale Order, p. 11.

As noted above, the FCC has determined that the Act's resale obligations extend to

promotional price discounts offered on retail communications services. In its First Report and

Order, the FCC stated in unambiguous terms that "promotions" refers only to "price discounts

from standard offerings that will remain available for resale at wholesale rates, i.e., temporary

price discounts." First Report and Order, ~ 948. Had the FCC wished to include marketing

incentives such as Walmart gift cards in the defInition of ,'promotions," it could have easily done

so. The marketing incentives at issue here do not give the customer a reduction or discount on

the price of the telecommunications service provided by BellSouth. A customer receiving a

Walmart gift card in exchange for signing up to receive certain services, for example, will pay

the same full tariffprice for the service each month as customers who subscribed to the service

without the benefIt of the gift card. Moreover, a customer cannot use a Walmart gift card or

coupon to pay her phone bill. If the marketing incentive came in the form of a bill credit or other

direct reduction in the price paid for a particular service, then the incentive would certainly be

considered a promotional discount that would trigger BellSouth's resale obligations.

The NCUC's Orders purport to extend the defInitiou ofpromotional discounts to include

anything of economic value. The court believes that this interpretation is contrary to the plain

language of the statute and the FCC implementing regulations. Accordingly,

6
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IT IS THEREFORE ORDERED that BeliSouth's Motion for Sunnnary Judgment is

hereby GRANTED, and the Commissioners' Motion for Summary Judgment is hereby DENIED.

Signed: May 15, 2006

"a~~..~

Graham C. Mullen :D'
United States Disrtiet Judge 'l'W

7
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
CASE NO.: _

BELLSOUTH TELECOMMUNICATrONS,
INC.,

Plaintiff,
COMPLAINT

vs.

IMAGE ACCESS, INC. d/b/a NEWPHONE,

Defendant.

BellSouth Telecommunications, Inc. ("BellSouth"), complaining of the Defendant, Image

Access, Inc. d/b/a NewPhone ("Image Access"), alleges and says that:

PARTIES, JURISDICTION, AND VENUE

I. BellSouth is a Georgia corporation with its principal place of business in Atlanta,

Georgia. BellSouth is an Incumbent Local Exchange Carrier ("ILEC") under the

Communications Act of 1934, as amended by the Telecommunications Act of 1996, Pub. L. No.

104-104, 110 Stat. 56 (the "Act").

2. Image Access is a Louisiana corporation with its principal place of business in

Metairie, Louisiana. Image Access is a Competitive Local Exchange Carrier under the Act, also

known as a Competing Local Provider ("CLP").

3. This Court has subject matter jurisdiction of this action pursuant to 28 V.S.c. §

1332 in that BellSouth and Image Access are citizens of different states, and the amount in

controversy exceeds $75,000.00, exclusive of interest and costs.

4. Venue is proper in this district under 28 V.S.c. § 1391(a).

',.
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BELLSOUTH'S RESALE OBLIGATIONS UNDER THE ACT AND
THE BELLSOUTH-IMAGE ACCESS INTERCONNECTION AGREEMENTS

5. To foster CLPs' ability to compete with ILECs in the telecommunications

marketplace, the Act imposes specific requirements on BellSouth to make its retail

telecommunications services available to CLPs such as Image Access at significantly discounted

wholesale rates. Image Access, in turn, can then resell those telecommunications services to its

customers. Specifically, section 25 I(c)(4)(A) of the Act requires BellSouth "to offer for resale at

wholesale rates any telecommunications service that [it] provides at retail to subscribers who are

not telecommunications carriers."

6. Rather than attempting to impose a uniform set of terms for all ILEC/CLP

arrangements, the Act obligates ILECs and CLPs to negotiate Interconnection Agreements to

implement the specific details ofthe parties' relationship.

7. On or about June 19, 2002, the BellSouth and Image Access entered into an

Interconnection Agreement (hereinafter, the "2002 ICA") in which BellSouth agreed, among

other things, to offer various telecommunications services for resale to Image Access at specified

wholesale rates and subject to specified exclusions and limitations. 2002 ICA, Attachment I,

section 3.1. The 2002 ICA covered the resale of telecommunications services to Image Access

in all nine states in which BellSouth operates as an ILEe. A copy of the pertinent provisions of

the 2002 ICA is attached hereto as Exhibit A.

8. In consideration for BellSouth's agreement to make its retail telecommunications

services available for resale, Image Access agreed to make payment to BellSouth for all services

billed, in immediately available funds, and that said payments would be due by the next bill date

(i.e., the same date in the following month as the bill date). 2002 ICA, Attachment I, sections

7.2& 7.5.

'.
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9. Image Access further agreed that if any portion of its payment is received by

BellSouth after the due date or in funds that are not immediately available to BellSouth, then a

late payment penalty shall be due to BellSouth. 2002 ICA, Attachment I, section 7.9.

10. The 2002 ICA contained no provision allowing Image Access to withhold any

amounts due to BellSouth based on the value of any cash back promotions or other marketing

incentives that BellSouth employed as part ofits marketing strategy.

II. BellSouth and Image Access amended the 2002 ICA in November 2003, July

2004, and November 2004, but the provisions addressing BellSouth's resale obligations and

Image Access' corresponding payment obligations remained unchanged.

12. In March, 2006, BellSouth and Image Access entered ioto a second

Interconnection Agreement (hereinafter, the "2006 lCA"; the 2002 ICA and 2006 ICA shall be

referred to collectively as the "ICAs"). A copy of the pertinent provisions of the 2006 ICA is

attached hereto as Exhibit B. The 2006 ICA similarly provides that BellSouth agrees to offer

various telecommunications services for resale to Image Access at specified wholesale rates and

subject to specified exclusions and limitations. 2006 ICA, Attachment I, section 4. The 2006

ICA covers the resale of telecommunications services to Image Access in all nine states in which

BellSouth operates as an ILEC.

13. In consideration for BellSouth's agreement to make its retail telecommunications

services available for resale, Image Access agreed to make payment to BellSouth for all services

billed, in immediately available funds, and that said payments would be due by the next bill date

(i.e., the same date in the following month as the bill date). 2006 ICA, Attachment 7, sections

IA & lA.1.



Case 3:06-cv-00157 Documenl1-1 Filed 04/04/2006 Page 4 of 10

14. Image Access further agreed that if any portion of its payment is received by

BellSouth aller the due date or in funds that are not immediately available to BellSouth, then a

late payment penalty shall be due to BellSouth. 2006 ICA, Attachment 7, section 1.4.3.

IS. The 2006 ICA contained no provision allowing Image Access to withhold any

amounts due to BellSouth based on the value of any cash back promotions or other marketing

incentives that BellSouth employed as part of its marketing strategy.

RELATED LITIGATION CONCERNING BELLSOUTH'S RESALE OBLIGATIONS

16. The Federal Communications Commission ("FCC") has concluded that ILECs'

statutory resale obligation includes promotional price discounts offered on retail

telecommunications services. The' FCC has defined ''promotions'' to include "price discounts

from standard offerings that will remain available for resale at wholesale rates, i.e., temporary

price discounts." In the Matter of Implementation of the Local Competition Provisions in the

Telecommunications Act of I996 (CC Docket No. 96-98); First Report and Order, FCC No. 96

325, II FCC Rcd 15499, (reI. Aug. 8, 1996) ("First Report and Order''), para. 948.

17. The FCC has also concluded that "short-term promotional prices," which are

defined as "promotions of up to 90 days," "do not constitute retail rates for the underlying

services and are thus not subject to the wholesale rate obligation." First Report and Order, paras.

949 & 950. Thus, promotional prices offered for a period of 90 days or less need not be offered

to resellers at a wholesale discount, whereas promotional prices offered for periods greater than

90 days must be offered for resale at the wholesale discount.

18. Section 252(d)(3) of the Act directs state commissions to "determine wholesale

rates on the basis of retail rates charged to subscribers for the telecommunications service

requested, excluding the portion thereof attributable to any marketing ... and other costs that

will be avoided by the local exchange carrier."
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19. On June 25, 2004, the Public Staff of the North Carolina Utilities Commission

("Public Staff") filed a Motion for Order Concerning Eligibility for One-Day Notice and ILECs'

Obligations to Offer Promotions to Resellers. Among the issues for which the Public Staff

sought guidance was the following: "If a [local exchange carrier] offers a benefit in the form of

a check, a coupon for a check, or anything else of value for more than ninety days to incent

subscription or continued subscription to a regulated service, is it required that the benefit be

offered to resellers in addition to the reseller discount?"

20. After receiving multiple rounds of comments from ILECs and CLPs alike, on

December 22, 2004, the Commission issued its Order Ruling on Motion Regarding Promotions

. (the "First Resale Order"). A copy of the First Resale Order is attached hereto as Exhibit C. The

Commission erroneously ruled that marketing incentives "are in fact promotional offers subject

to the FCC's rules on promotions" and held that "in order for a gift card type promotion not to

require an adjustment to the resale wholesale rate (caused by the fact that the retail price has in

effect been lowered), such a promotion must be limited to 90 days, unless the ILEC proves to the

Commission that not applying the resellers' wholesale discount to the promotional offering is a

reasonable and nondiscriminatory restriction on the ILEC's resale obligation." First Resale

Order, pp. 11-12.

21. On February 18, 2005, BellSouth filed a Motion for Reconsideration or, in the

Alternative, For Clarification, and for a Stay of the Commission's December 22,2004 Order.

22. On June 3, 2005, the Commission issued its Order Clarifying Ruling on

Promotions and Denying Motions for Reconsideration and Stay ("Second Resale Order"). A

copy of the Second Resale Order is attached hereto as Exhibit D. The Commission effectively

rewrote section 252(d)(3) of the Act by holding that marketing incentives have the effect of

lowering "the actual, 'real' retail rate." Second Resale Order, p. 5. Having so held, the
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Commission required that BellSouth determine "the price lowering impact of any such 90-day

plus promotions on the real tariff or retail list price" and pass the benefit of such a reduction on

to resellers through a wholesale discount on the "lower actual retail price." Second Resale

Order, p. 6. The Commissionprovided no gnidance on how this hypothetical "real retail price"

should be calculated, instead stating that it "intentionally left this matter open so that the parties

would be tree to negotiate." [d. If a negotiated solution is not pOSSible, the ILECs and CLPs

may bring the matter before the Commission, but if it is too difficult to calculate the "real retail

price," the Commission will presume that a marketing incentive "would be unreasonable and

discriminatory." Second Retail Order, pp. 6-7.

23. On June 27, 2005, BellSouth filed a Motion for Extension of Time to Appeal the

Second Resale Order. On June 28, 2005, the Commission granted this Motion and extended the

time for BellSouth to appeal the Second Resale Order to Augnst 2, 2005.

24. On Augnst 2, 2005, BellSouth filed a Complaint against the North Carolina

Utilities Commission and the individual Commissioners in the United States District Court for

the Western District of North Carolina (Civil Action No. 3:05-CV-345-MU) (hereinafter, the

"NCUC Action") seeking, among other things, a declaratory judgment that the provisions of the

First and Second Resale Orders concerning BellSouth's resale obligations for marketing

incentives violated federal law. A copy of this Complaint is attached hereto as Exhibit E.

BellSouth also filed a motion for a temporary restraining order and a preliminary injunction

preventing enforcement of portions of the First and Second Resale Orders during the pendency

ofthe action.

25. On Augnst 2, 2005, the Honorable Graham C. Mullen, Chief United States

District Court Judge, entered an Order temporarily restraining the Commission and the

individual Commissioners from enforcing Conclusion No. 5 of the First Resale Order and the
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Commission's Conclusions regarding resale obligations and one-time gift promotions m its

Second Resale Order. A copy of this Order is attached hereto as Exhibit F.

26. On August 12, 2005, following a hearing, Judge Mullen entered an Order

preliminarily enjoining enforcement of Conclusion No. 5 of the First Resale Order and the

Commission's Conclusions in the Second Resale Order regarding resale obligations and one

time gift promotions. A copy of this Preliminary Injunction Order is attached hereto as Exhibit

G. In short, the Court preserved the status quo, in which BellSouth was not obligated to provide

CLPs with an additional discount based on some value associated with marketing incentives such

as gift cards or cash-back coupons.

27. The parties to the NCUC Action have filed cross-motions for summary judgment,

and briefmg on those motions has not been completed.

IMAGE ACCESS' BREACH OF THE 2002 AND 2006 ICA'S

28. In October 2004, Image Access began withholding payment for amounts billed by

BellSouth for telecommunications services sold to Image Access under the resale provisions of

the 2002 ICA. Image Access claimed that it was entitled to the value of various cash-back

coupon or gift card promotions utilized by BellSouth as marketing incentives. The basis for

Image Access' claim was that these marketing incentives were "promotions" as that term was

used by the FCC in its First Report and Order, see Paragraph 16, supra, and that it was entitled to

receive credit for those alleged promotions at the discounted wholesale rate, provided that they

were not in effect for 90 days or less.

29. Each month since this dispute arose, Image Access has transmitted to BellSouth a

list of end users for whom Image Access claims it should receive a credit for various marketing

incentives utilized by BellSouth. For example, for every customer in a given month to whom


